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Foreword

I ndi ads vast and varied miner al resources (coal, i
contention. The liberalization of the Indian economy in 1991 transformed the political economy of mining by
permitting private capital, doméstand transnational, to enter a sector that was entirely®tated until then.

The sector contributed annually some $8 billion in
state treasury. But since most mining in the country is bdow illegally (i.e. either without the required
licenses or far exceeding the amount of extraction allowed at a site), profits from mining bypass the exchequer.
Theyalsofail to benefit the local communities, who have suffered serious social and eabllegim due to

forced displacement, expropriation and destruction of livelihoods. Mining areas, home to the Adivasi or
indigenous communities of the country, have experienced violent conflict and legal disputes along with
protracted struggles for land afoilest rights.

Mines, Minerals and People (mm&P) is a network of nationwide grassroots organizations, NGOs and social
movements that has been at the forefront of the struggle for social and ecological justice for mining affected
areas and communities. i8ata and SETU, the two NGOs that have carried out this study of the workings of
District Mineral Foundations (DMF), are leading members of mm&P with several decades of experience in not
only working at the grassroots with communities adversely affectediripg but also in advocacy, largeale

political mobilization, legal empowermerand policy change.

Given that mining operations are embedded in complex and varied local contexts, can companies and
communities collaborate in projects of decentralizédmy governance that would reduce deepening grievances

and the risk of violence, which is detrimental to both sides? Have DMFs been able to effectively mediate the
companycommunity relationship or have they reproduced and intensified patterns of reguatb state
capture? What role has and could the state play towards this end? These are some of the timely and highly

relevant questions that the report AiDi strict, Minef

based on intensive field studynd systematic data collection at the local level in three mineral rich Indian states
(Odisha, Karnataka and Goa) in 264@19. The finggrained study points to the soptimal functioning of

DMFs, controlled by a nexus of state administration and lochtigians that has led to the marginalization of
both communities and corporations, which have contributed funds from mining royalties. The detailed
recommendations made by the report, which highlights the dynamics -ofasiobal politics as crucial to
saially and ecologically sustainable mining governance, will prove to be productive in furthering policy
di alogue and initiating changes at the national | e
new mineral policy. But it is to bedped that this weltesearched reporamongthe very first to examine the
workings of DMFs in India, will also provide at the international level useful ideas and impetus for improved
designs of decentralized and participatory mining governance thaatagigonflict by enabling fair benefit
sharing between corporations and communities that have adomginterest in ecological justice over the
generations.
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Executive Summary

The governance of compaigcal community relationships is central to
understanding conflict risks at mines and their broader impacts on the rule of law.
Extractives sites and sectors are potential drivers of conflict. The good governance
of those sites ahsectors are key to mitigating that conflict risk. Given the context
specificity of extractive industries, policymakers have recently promoted
decentralized and mulstakeholder governance of mine sites. They have
emphasized direct dialogue between |lastakeholders and companies to produce
political and procedural norms that c¢
and intervene locally to level the playing field between companies and communities,
for example, by providing communities with legalvice.

Focusing on the implementation of District Mineral Foundations (DMFs) in India,
this project shows how such interventions must be understood in a subnational
political context.Based onnterviews with dozens of local community members,
politicians, and mining company actors, we find theyt Rubnational actors structure
local governance, often entrenching unequal power relations, and sometimes
Arecentralizingo governance in the har
words, decentraled governance of extractive industries may strengthen, rather than
disrupt, existing local patterns of exploitation and marginalization as those
governance arrangements are refracted through subnational elites.

Put simply, in the context of extractivabe stakes are so high that decentralized
governance can be no substitute for the ongoing work of politically, socially and
economically empowering marginalized and affected communities. We go on to
show that decentralized governance could be a complemémdt work; however,

it can also exacerbate marginalization depending on the political conditions. We
point to three main challenges that policymakers must tackle: identifying the
affected community; instituting participatory frameworks for local goveraaand
expenditure; and ensuring community development funds are properly disbursed.

D U
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Context Of The Study And Relevance To RSRL

The compamfocal community relationship has long been not only a fraught political issue but
also a key determinant of a mine's success or failure, and with it, of the broader political economy
of resourcebased economies, whether the nineteestiitury Anerican midwest(Heald 2005, 3)

or the 21st century Congolese hinterla(félsrks 2012)Local communities experience significant

land pressures, social dislocation, environmentalategion and longerm damage, as a result of

a mine But a mine cannot operatgtherwithout reckoning with communities’ land rights above

and around subsoil resources. The politics of communities' relationship with one or more

companies is thus intensetpntested, and increasingly violgRteluso and Watts 2001; Welker

2009)- and violence can cost a major mining project roughly US$20 million per (ldseks and
Franks 2014, 8)

Yet the governance
of this relationship
remains
surprisingly
unquestioned in the
broader literature
on the governance
of mines in the
global South.
Spanning  public
policy,  business
studies,  political

science, geography,
Figurel Coal Mines In Odisha law, and
anthropology, that
literature assumesas a social, glitical, or empirical fact a strong and clear divide between
public and private resource governance, in which the central state generates public laws and local

political forums (such as local councils) to govern some aspects of the ceogranmunity
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relationship, while the company privately undertakes corporate social responsibility (CSR) and
necpatrimonial politics (for example, buying off local traditional leaders) to govern théfoest

a summary, se Bebbington, Humphreys Bebbington, et al. 2008)e politically and socially
negotiated interaction between these public and private sphestede regulation and CSR
around the mine is, in the literature, the underlying political engine of corgmangunity

governance arrangements and their effd@#dlard and Banks 2003; Billon 2008)

This assumption is rooted in legacies of colonial practices of resource extregiibnthe
metropole providing both public mining regulation and private companies: Honke aado0)
resource nationalism in pesblonial stategwith the state asserting sovereignty over-satb
resources, and selling extraction rightsoonestt orforeign capital: Kohl and Farthing 2012¢t

this assumption is increasingly unsustainable in the global Santhindeed some of the global
Nort h: OO0 Fai r.ddngitadindl gualgabive ualigés3ir) the early 2000s along the
lifecycle of mines suggesteldt the governance of the compargmmunity relationship demasd
new attentiofHumphreys 2000Mines and other extractive sites have emergeanly asostly

(due toproject delays caused lprolonged resistance by communities affected adveisgly
mining), but also ashighly localized sites of violeénconflict between communities and
increasingly privatised security providers such as company security ffeeguson 2006)
Companies have become legally and financially -@were powerful visa-vis many resourcech
areas as states failed to effectively govern mining areas, whether by circumstanceaffgulex
internationallydriven structural adjustment and investment climate policies: Hilson and Potter
2005) or design(for example, states capturing royalties and rents for the mines while
subcontracting their governance to the company: Bebbington, Hinojosa, et al. RO08public

and private modes of governance are no longer fully fit for purpkisthe same time, new legal
frameworks thaafford to mining-affected communities more rights than other local communities
have implied that new forms of governance could be effectfBebbington, Humphreys
Bebbington, et al. 2008)

Thus, from around 2007 onwards scholars and development policymakers have developed a shared
consensus that the governance of the comyganymunity relationship should no longer be state
driven. It should be mukstakeholder, participatorgemocratic, analecentralizedKemp and

Owen 2013; World Bank 20125uch governance frequently takes the form of a community
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development agreement ("CDA"or one of its many cognates, like an impact and benefit
agreement, or district mineral foundation): some sort of gquasiic, quasprivate arrangemeiit

ranging fran a contract to a regulatierwith varying degrees of legal force. It generally sets out

the identities of the company and community, some mutual obligations (often including the
redistribution of revenue from company to community in some fashion, imgluda the state),

and recommends the development of a democratic and participatorystakié&holder body to
oversee the evolving compaoepmmunity relationshif O6 Fai r cheal | ai gh 20
Desai 2013; Otto 2017As an emergent "best practice" acclaimed by scholars, and policymakers
alke( S°der holm and Svahn 2015; OO0 F-Ayamu0i@ &bl | ai d
90), CDAs are being implemented in dozens of reseuotecountries.

CDAs ard laws mandating them are vague, even as they have rapidly proliferated globally.
Recenly they arerequired by law in Mongolia, Afghanistan, Liberia, and India; and are mandated

in over 40 other countrig®upuy 2014)Much is left to implementation, including the purpose of

the CDA, and the form of the mukitakeholder body. This is a policy choice, recognizing the need

to adapt the CDA to local contexts and exigencies.sYiéting the relevant site of governance

from the central state to local implementation misses howskéyational actorsi particularly
administrative state bodiestructure local governance, often entrenching unequal power relations
between company and community, producing local political spawe® o elite capture, and
someti mes even fArecentralizingo the dRboter nan

Agrawal, and Larson 2006)

This raises a fundamental question: given that mines are embedded in complex and varied contexts,
can companies and communities collaborate in projects of mutual governance, rather than compete
in, or co-opt each otherin projects of asymmetric exploitatiqgosa and Keenan 200Xhus
deepening grievances and the risk of violence? Underpinning this question is the political reality
of decentralized mining governaricéhede jurefi r e s p 0 n s i(Shamir 2008dftcompamiés

and communities to increasingly govern themse(f@sexample under the rubric of requiring that

the company obt ai n a(Mdffatard Zeahg 2014)e factobnatedtbyya o p e 1
local political context shaped by processes of state decentralization that they do noticontrol
including the extent to which NGOs come to i

and wheher they effectively mediate the compasgmmunity relationship or reproduce and

-10-
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intensify patterns of captuf@®rno and Slocombe 2012§5overnance through a combination of
policies of withdrawa nd pol i ti cs of responsibilization
stateo. It serves states to evade responsibi
the ability to extract some amount of surplus resources or |§Baunderia 208b, 2003a, 2007)

This political dynamic is particularly problematic for local communities, most frequently
constituting the weaker party in CDAGuning 2012; Bluh and Sainkhuu 2015)These
subnational political realities determine whether agreements between companies and communities
are marked by capture or meaningful cooperation, and whether instrumentalized power

asymmetries prevail over good faith negotiatiabel 1993Hamann 2003)

Figure2: Asserting community command over its resources

-11-
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National Sectoral And Policy Context

Il ndi ads mineral resources are vast. 't ranks
ore, fifth for crude steel, and eight for aluminium. The liberalization of the Indian economy in
1991 transformed the mining sector and its politicalnecay (Adduci 2012) The sector was
wholly stateowned and run prior to reform; subsequently domestic and transnational private
capital fl owed i n, contributing approxi mat e
reserves, and $850 million per year to the treaswfith investment in and profitability of the
sector came fareaching social and ecological harm, Maoist insurgencies, violent conflict, land
struggles, illegal mining, and legal dispuféswitt 2008; LahirDutt 2007; LahirZDutt 2004; Deb,

Tiwari, andLahiriDutt 2008) This liberalisation prafundly transformed Indian political economy
(Hoelscher, Miklian, and Vadlamannati 20,18} rentier politics supplanted olderms of nee
patrimonial, caste, and kinship politiiKale and Mazaheri 2014Rentier politics has become
entrenched at the subnational level in mining areas, as local officialgarticular powerful
District Collectorsi are increasingly tied to operational aspects of national and multinational

mining companies, even as their access to central state resources waxes a(dveadea 2015)

In India, CDAs are known as District Mineral Foundations (DMFs). Introduc@®15, they were

part of an Act of amendment tbe Mines and Minerals (Development and Regulation) Act
(MMDR) of 1957.The DMF is a no+profit statutory fundvhose legal form is ndully prescribed

The MMDR amendment specified that DMFs should be established as a Trust (and indeed the
Ministry of Mines has released a District Mineral Foundation Trust Deed)it Imitnot clear
whether this is to be contained within a straightforward jtraustonprofit body, a corporation, a
special purpose vehicle, or the likke.DMF is required to benstituted in every Indian district
affected by miningelated operations, and should "work for the interest and benefit of persons,
and areas affected by minimglated operations”. For leases issued befor@112015, companies
should put 30% of the vaduof the royalty they pay to the state into the DMF; for those issued after
12-01-2015, the figure is 10%. Theentral ggvernment hasn additionmandatedhe Pradhan

Mantri Khanij Kshetra Kalyan YojanaP(r i me Mi ni st er 6s Miner al S
PMKKKY) in September 2015~hich isnow linked to the DMF. PMKKKY which is seen as a

framework for implementing a local DMF development plan, is tanfq@demented through the

-12-
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funds accruing to the DMRMKKKY is thusentirely funded by the DMFs ieachdistrict and

the governance of it is according to the guidelines issued bylimistry of Mines through an
order(detailed in the annexiHowever, the governance of the PMKKKY, and the relationship of
that governance tihe DMF, is unclear.

According torelevantlaw and regulations, at least 60% of PMKKKY funds ought to be utilized
for high priority areas for miningffected communities, like: (i) drinking water supply; (ii)
environmental preservation and pollution control measures; (iii) health cared(ication;(v)
welfare of women and children; (vi) welfare of aged and disabled people; (vii) skills development;
and (viii) sanitation. The rest of the funds can then be utilizedinter alia: (i) physical
infrastructure; (ii) irrigation; (iii) energy and watershagevelopment; and (iv) any other measures
for enhancing environmental quality in mining districts. Other than this, the lawispétie of

the form and content of the DM&nd PMKKKY, which are left to the rules to be laid down by
various state govements in a decentralized manngfhe relevant provisions are found in an

annex at the end of this documént.
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Figure5: Depletion of ground water due hoining in Goa led to water scarcity in the villages forcing them to

rely on water tankers.

It is thus clear that the success and failure of DM#f&l the PMKKKY will dependon local

political conditions to a greatextentthanon formal legal processes duasthe use ofights

litigation that ha otherwise characterisedthe fraught relationship betweenompares and
communites, whose fundamental rights they violatelndia. We detail below how the fuzzy
boundaries between the governance of the PMKKKYthadMF cause enormous confusion on

the ground. To the extent that this confusion occurs in an environment of contentious subnational
politics, the DMF, which should enable participatory decentralized governance to improve
communitycorporate relationssiin effect turned into a state or local government fund that
sidelines not only the corporation but also marginalizes the affected mining community. We found
that the DMF has been treated by the state as a means for additional funds for whatever gpvernmen
departmental schemes the local politicians and local administration deem necessary. At the same

time, local political conditions which are particularly volatile in mining affected areas. DMF

-14-
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money has increased the stakes of local political power didtiet level in mining areas. Indeed,
as we show below, DMF money is often spent based on local political and bureaucratic will. In
our research, we noted instances in Chhattisgarh and other parts of the country in which DMF

money was used for electioarapaigning and to shore up vote banks.

We found that the DMF and PMKKKY hawiBus come to be seen by companies and communities

as also another government run scheme ; the fact that companies contribute largely towards
funding its budget from mining royats deposited in DMF is obfuscated. The DMF and
PMKKKY have thus suffered the same fate as the many other such schermdswtopnd poor
implementation in the absence of consultation with those affected about their priorities,
intransparent use of funds avell as large amounts of unspent funds, and no means to mitigate
these shortcomings in the absence of grievance redressal mechanisms except protracted court case

to hold state administration accountable

s 4/3" :’RtSERVK ;z ". A

[ 44 ‘nu 4
' 9

Figure®: little else except such billboards is visible of company efforts to clean up after abondoning mining
sites in northGoa

According to thedata released by thdinistry of Mines,as of 201821 states have constituted
DMFs in mining affecteddistricts. Approximately Rs23,606crores (around USD 3.4 billion)

-15-
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have been collected for DMFs (@sNovember 2018)About 46% of these funds are from major
mineral licences, 44% from coal and lignite mining, and the remaining 10%nfiloor minerals.
According to official reportsof the total amountollected only 24% has been committed for
various development project¥hus surprisingly vast sums of DMF funds seem to be lying
unutilised with the state exchequer or may have beesrtdiv for other purposes. We can only
speculate on the reasons for this in the absence of documentation or research. Whataeams cl
that communitie$ and their local political representativeare by and large ignorant of the DMF
and its aims. Thus there is little pressure from below for its adequate utilization. Moreover, what
was also evident was that once companies have paid into the DMF they neithesiganfcant

say in the management of DMF nor an interest in the proper disbursemensefuhds. One
reason for their disinterest could be that DMF funds are utilized for governmental schemes
including PMKKKY and departmental projects. Thuslike CSR funds for which the company
can claim credit, DMF funds become disassociated from the aoieg contributing to them.
Moreover, there has been no outcome measureoh®WF funding, i.eit is unclear how much

and on whathe allocatedmoney has been spent.

Another aspect of mining royalties related to DMF that came to light duringesearch is that
according tathe Ministry of Mines, more than 96,000 cases of illegal mining for major and minor
minerals were reported in various states in 20Z@lone. This accounts for more than 90% of

total mining operations carried out in 2018. Funds collected under the DMF so far are based on
declared revenues from legal mining gmyeaning those communities impacted by mining may
not meet the DMFOs t e s.tTle efteotrof ill@galfmineg reedslto bec o m
given serious thoughas it is causing considerable loss to the public exchequer as well as
environmental degradation because of the depletion of natural resources without any benefit to the

local community.

All the abovebegs many questions. It will be importantitaerstad how background subnational

political conditions have shaped DMF implementation:

- How the DMF has been formalized, through what (participatory) mechanisms, and with
what subsequent participation enshrined in that form;
- How the PMKKKY has been developed amdplemented, including the (participatory)

mechanisms through which viable projects and affected communities have been identified;

-16-
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- What has actually been spent on what (and the transparency and accountability around that

spending), what unspent funds hdesn captured and by whom, as well as the underlying

political causes for the remarkable volume of unspent funds.
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Figure7: women selling products made from minor forest produce at the local haats
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Study Design and Method

This study sought to provide some preliminary answers to these questions, to provide insights for
policymakers facing similar challenges (whether specifically in the mining sector, or around issues
of decentralized governance of compammynmunity relationgn a range of sectors), to offer direct
policy input into the question of mining governance in India (the subject of the second policy paper
emerging from this
research), and to lay
the basis for further
scholarly study of
DMFs and
participatory social
spending
mechanisms in

general.

The study focused
on initial
experiences  with
DMF
implementation.
The research
methodology used
for the study was
multi-sited and
Figure9: Project inception meeting with the Research Team in Dell qualitative. The
research involved collection of both primary and secondary data. Secondary data included relevant
laws, courtcase judgments, DMF documentation and reports, media reports and existing reports
by researchers and NGOs on DMFs. This was followed by structured anestagrtired
interviews with actors ranging from National Commissions (including the National Coiomiss

for Scheduled Tribes), District Collectorates, members of the provincial Legislative Assemblies
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